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STATEMENT OF THE CASE
COMES NOW, the above-named claimant by and through his counsel of record, Robert
K. Beck of BECK & ASSOCIATES, P.c., and hereby files his appeal as a result ofa ruling by the
Industrial Commission of the State of Idaho whereby the Commission has entered an order in
which it has found that the defendant, State of Idaho, Industrial Special Indemnity Fund
(hereafter referred to as "ISIFIt) is not liable under Idaho Code Section 72-332. The claimant
believes that the Industrial Commission has committed gross errors of fact and law when it
issued a ruling that found no ISIF liability in this case.

STATEMENT OF APPEALABILITY
The claimant and the defendant attended a work comp hearing on this matter before the
Industrial Commission on or about May 9, 2012. The parties presented testimony and
documentary evidence along with two post hearing depositions. The case was fully submitted to
the Industrial Commission on or about September 5, 2012. The Commission reviewed the
documentary evidence along with the transcripts of the hearing and post hearing depositions and
issued its Findings of Fact, Conclusions of Law and Recommendation on October 26,2012.
As a result of the denial of ISIF benefits by the Industrial Commission, the claimant filed
a motion to reconsider before the Industrial Commission on or about November 8,2012.
Following some deliberation, the Industrial Commission filed its Order Denying Reconsideration
on February 1, 2013. Thereafter, the claimant filed his notice of appeal on or about February 13,
20l3. The claimant believes that the orders denying ISIF benefits by the Industrial Commission
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are final orders and that the claimant has filed an appropriate appeal to the Supreme Court of the
State of Idaho as provided in the Appellate Rules of the State of Idaho.
STATEMENT OF FACTS
Testimony of Claimant

1. The claimant will discuss some of the pertinent facts as stated in his memorandum
filed with the Industrial Commission and included in the records on appeal (hearing testimony is
hereafter referred to as "Hrg Transcript"). The claimant provided most of the lay testimony at
the hearing ofthis matter. On the date of the hearing, he stated that he was almost 55 years old
and that he lived in Teton, Idaho, a few miles north of the Rexburg, Idaho. (Hrg Transcript - p.

15, II. 1-12).
2. Mr. Hope testified that he did not graduate from high school although he did attend
some vocational training and became a carpenter at a young age. He has no other formal training
or education.

He has worked as a carpenter for the bulk of his working life. (Hrg Transcript -

p. 15, 11. 13-25; p. 16, 11. 1-25; p. 17, L 1)
3. When asked ifhe had any training or skills such as being able to speak a foreign
language, he indicated that he could not speak or translate Spanish or any other foreign language.
(Hrg Transcript - p. 17,11.2-13)
4. Although he testified that he worked for various employers over the years of his active
employment, it appeared that he described himself as a carpenter who engaged in basic
construction work. Most of his work centered around the framing of "homes, apartments, stores,
schools [and] churches." (Hrg Transcript - p. 17, 11. 14-25; p. 18, 11. 1-15)
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5. Regardless of his extensive experience as a framing carpenter, Mr. Hope confirmed
that he was always employed and worked for someone else in his trade. He never ran his own
business as a contractor or sub-contractor. Although he might be able to read some house plans
or other building plans, he never reviewed any plans to submit a bid as a framing sub-contractor
would do. (Hrg Transcript - p. 23, 11. 1-25; p. 24, 11. 1-25).
6. In terms of the physical requirements of his job as a carpenter, Mr. Hope testified that
he did a lot of heavy lifting, bending and twisting. His tool belt weighed approximately 30
pounds and in addition, he had to drag a heavy air hose and nail gun. (Hrg Transcript - p. 25, 11.
9-25)

7. Mr. Hope testified that he injured his shoulder while working for Pacific West
Construction in approximately the year 2000, prior to beginning his job with his last employer,
Blaser Construction (Empro) in approximately 2002. (Hrg Transcript - p. 18,11. 20-25; p. 19,11.
1-20). Although he did undergo a shoulder surgery as a result of the injury with Pacific West
Construction, he held some discussion with his boss (Marty at Blaser Construction):
A. Well, actually after my first surgery - Marty really took care of me;
and I, I praise Marty 'cause he, he's a caring person. And he knew that I'd been
through surgery. I told him that before he ever put me to work. ... I know how to
frame. I can do that; but as far as packing a lot of materials [--] that wasn't going
to be something I could do a lot of.
But - and he says, "Don't worry about it." He says, "Come to work; and
we'll, we'll work through that." So that's what I did. (Hrg Transcript - p. 26, II.
10-20).
8. In light of the above discussion with Marty at Blaser Construction, Mr. Hope
confirmed that he would need assistance in lifting from other employees as a result of his pre-
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existing shoulder and back conditions at least once a week although he was able to complete his
work assignments with significant assistance from fellow employees. (Hrg Transcript - p. 26, 11.
20-25; p. 27, II. 1-24).
9. The claimant last worked for Blaser Construction (his last full time job) in December
of 2003 when he injured his back and shoulder at work. (Hrg Transcript - p. 28, 11. 7-17). Prior
to this last injury, Mr. Hope was able to recall at least two work related injuries to his right
shoulder, one when he worked for Bateman Hall Construction and the other when he worked for
Pacific West Construction. Although he did not require surgery for the first right shoulder
sprain/strain, he did recall having a surgery as a result of the injury with Pacific West
Construction. Thereafter, he went to work for Marty at Blaser Construction. (Hrg Transcript - p.
30, It 19-25; p. 31, 11. 1-25; p. 32, 11. 1-25; p. 33, n. 1-25; p.34, lL 1-25).
10. While working for Blaser Construction, Mr. Hope testified that he could recall two
low back injuries -- one in August of 2002 when he was lifting a heavy wall section while
framing. (Hrg Transcript - p. 44, II. 9-25). He specifically recalled his first back injury as
follows:
Well, Marty's nephew was working next to him raising the wall. And,
well, he's a tall guy ... Well, when he let go - I was on the end of the wall. ...
that caused a ripple in the wall; and that wall come down and just like a whip
snapped on me. .. I just felt ... a stinging pain go down my left leg .... That
afternoon I told Marty, I says, "my leg's numb ... that hurt me raising that wall. ..
You should have had me get the brace, not the young guy... " (Hrg Transcript p. 46, II. 7-22).
11. Mr. Hope recalled another low back injury approximately one year later in the fall
when the Blaser Construction crew was lifting another heavy wall; he re-injured his back again
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along with his right shoulder. The last work related injury occurred a few weeks later when Mr.
Hope was lifting heavy sheets of plywood. (Hrg Transcript - p. 47, 11. 11-25; p. 48, 11. 1-25; p.
49, 1-17; p. 50. LL 8-25).
12. As a result of his right shoulder injuries in December of2003, the claimant testified
that he eventually submitted to another surgery with Dr. Biddulph who had performed a right
shoulder surgery following the injury with Pacific West Construction in 2000. (Hrg Transcript p. 51, 11. 20-25; p. 52, II. 8-22).
13. Although Mr. Hope was concerned that his left shoulder had been injured in the
accidents with Blaser Construction in December of2003, he has not sought significant treatment
for this shoulder. (Hrg Transcript - p. 53, 11. 3-16). Following the surgery and attendance at
physical therapy for his right shoulder, Mr. Hope recalled that the active treatment period for his
right shoulder ended in May of 2004. (Hrg Transcript - p. 53,11. 17-25).
14. Mr. Hope related that he had some low back pain that partially resolved following an
automobile accident in 1987. Although it took him some time to get back to work, he did return
to work as a carpenter and it appeared that he did not have as much trouble with his back until
his first low back injury while working for Blaser Construction in August of 2002. (Hrg
Transcript - p. 54,11. 11-25; p. 55,11. 1-25; p. 56,11. 17-25)
15. Regardless of the low back and right shoulder conditions, Mr. Hope testified that he
could recall a conversation with an Industrial Commission vocational person about a telephone
solicitation job. When asked ifhe felt he could perform in that job in May of2004, Mr. Hope
indicated that he would have great difficulty in the job as a result of his low back pain and
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shoulder pain. He noted that he had great difficulty finding the Industrial Commission field
office as a result of the pain he was in and his lack of concentration due to his pain. He related
that he could not sit comfortably for more than short periods of 15 minutes at a time as a result of
his pain. He has not mowed his lawn since the early fall of 2003 as a result of low back and
shoulder pain. (Hrg Transcript - p. 62, 11.17-25; p. 63,11. 1-25; p. 64,11. 1-25; p. 65, II. 1-25;
p. 66, 11.8-25)
16. Mr. Hope did discuss a statement made in the vocational report of Nancy Collins
(defendant's vocational expert) where Ms. Collins made an assumption that he could speak
Spanish. He recalled his interview with her and stated that he indicated that he would like to
help translate for Mexican Americans ifhe could speak Spanish; however, he also indicated that
he could not speak more than a few words in Spanish. (Hrg Transcript - p. 70,11. 18-25; p.71,
11. 1-25; p. 72,11. 1-12).
17. Although he enjoyed his participation in various physical activities such as bowling,
hunting and fishing (prior to his last injuries with Blaser Construction), Mr. Hope testified that he
did not engage in any of the former activities other than sitting on a boat and fishing maybe on
one occasion. He indicated that he could not walk along the bank of a stream and do any fishing
in such a location. He no longer particiapates in any hunting activities. (Hrg Transcript - p. 75,

11. 11-25; p. 76,11.1-25; p. 77,1. 1).
18. During direct examination, Mr. Hope was asked if there was any specific, light duty
job that he could perform in May of 2004. He responded that he could not work in a
convenience store as a result of his inability to be on his feet for very long. He also indicated
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that he could not do any lifting, twisting or bending when a job required stocking of shelves. He
indicated that he might be able to perform in ajob ifhe took extensive pain medications;
however, he would be unable to concentrate and implied that he could not drive to work while
taking extensive pain pills. (HrgTranscript-p. 77,11.12-25; p.78,11.1-25; p.79,11.1-25; p.
80,11. 1-14).
Medical Records Dealing with Low Back Pain

19. The claimant presented numerous medical records which have been included in the
evidence presented to the Supreme Court on this appeal. The claimant will discuss pertinent
portions of the medical records as recited in his Industrial Commission Memorandum: The chart
notes of David Booth, D.C., indicate that he began treating Mr. Hope for low back pain on
August 5, 2002 as a result of an injury at work while lifting a wall. Following a period of one
year and approximately seven treatment sessions, Dr. Booth made a referral to Dr. Gary Walker
for an evaluation of continuing low back pain. (Claimant's Exhibits - Bate Nos. 150-155).
20. The medical records of Dr. Lynn Stromberg reflect that Mr. Hope attended surgical
consultations at his office on June 19,2003 (See Claimant's Exhibits - Bate Nos. 190-191
[mistakenly placed among the records of Dr. Biddulph]), June 24,2003 and again on July 1,
2003. These records make reference to an onset of pain on May 11,2003 (as do the records of
Dr. West). Dr. Stromberg states as follows: "Kevin is really doing poorly. He's got a lot of left
radicular pain. He is having a hard time walking and has an antalgic gait. We got an MRI scan
on him. It shows he has subluxation ofL3 on L4 and L4 on L5. He has a herniation ofL4-5,
which is likely responsible for his radicular pain." (Claimant's Exhibits - Bate No. 172)

7

Although Dr. Stromberg attributes the low back symptoms to degenerative conditions, he does
state: "[i]t's pretty clear that he's headed for having a big back surgery some day to fuse L3 to
L5." Dr. Stromberg's records reflect that Mr. Hope returned to work following these
consultations. (Claimant's Exhibits - Bate No. 172).
21. As a result of chronic low back pain, Mr. Hope sought treatment with Henry G.
West, D.C. , in August of 2004. Although Dr. West disagreed that Mr. Hope should seek a low
back surgery (as recommended by Dr. Stromberg), he opined that Mr. Hope had a whole person
impairment of 12% for his low back conditions which he attributed mostly to a degenerative
condition. (Claimant's Exhibits - Bate Nos. 324-341)
22. Although Mr. Hope did not acknowledge radicular pain (apparently defined by Dr.
West as leg pain) at the time of his appointment with Dr. West in August of 2004, Mr. Hope did
state that he experienced severe low back pain above the waist at that time. Dr. West noted the
following physical limitations: " ... he cannot walk at all without increasing his pain. He can
only lift very light weights at the most. Pain prevents him from sitting [comfortably] for more
than Yz hour. He hardly has any social life because of his pain." (Claimant's Exhibits - Bate No.
328).
23. Robert E. Ward, D.C., C.LM.E, has performed an IME of Mr. Hope on or about
March 9, 2005. He concurred that Mr. Hope's low back impairment was 12% whole person;
however, he based the impairment on the AMA Guides, 5th edition, using a diagnostic model
(DRE Category II) and concluded that Mr. Hope had "significant signs of radiculopathy or
history of herniated disc ... " (apparently as referenced in the records of Dr. Stromberg). Dr.
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Ward opined that Mr. Hope would have permanent lifting, reaching, pulling and carrying
restrictions with respect to the back. He also opined that a surgery on the low back would not
likely change the impairment rating that he awarded. (Claimant's Exhibits - Bate No. 342).

Medical Records Dealing with Right Shoulder Pain
24. Although it appears that Mr. Hope may not have consulted with Dr. Walker for low
back pain, Dr. Walker's records reflect that Mr. Hope did consult with him as a result of a work
related shoulder problem in January of2000. Dr. Walker's records confirm that Mr. Hope
injured his right shoulder at work and made recommendation for treatment in the form of
physical therapy, appropriate medications and some injections. Dr. Walker also performed some
diagnostic testing in the form of an EMG and had Mr. Hope submit to an MRI which showed a
rotator cuff tear in the right shoulder. Thereafter, it appears that Mr. Hope was referred to Dr.
Greg Biddulph for a surgical consultation. (Claimant's Exhibits - Bate Nos. 312-323).
25. Dr. Biddulph's records indicate that Mr. Hope's first consultation with him was on
April 17,2000 and that he was referred by Dr. Walker. He confirms the work injury
approximately three months earlier and suggests immediate surgery for rotator cuff repair which
was done on May 5,2000. As a result of various follow up visits, Dr. Biddulph made
recommendation for Mr. Hope to return to work and awarded an impairment of 1% in May of
2001. This award of impairment seems to be a little optimistic as Mr. Hope returned to Dr.
Biddulph in January of2002 and again in August of that year. At one point, Dr. Biddulph's
records reflect "CHRONIC PAIN IN THE RIGHT SHOULDER... " Dr. Biddulph did
administer treatment in the form of one injection as a result of the visits to his office in 2002.
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(Claimant's Exhibits - Bate Nos. 176-189).
26. The records of Dr. Biddulph reflect that Mr. Hope sought treatment again with his
office in January of 2004 as a result of a work related injury on December 22, 2003, over a year
following Mr. Hope's last consultation with his office. Following diagnostic testing, Dr.
Biddulph arranged a surgery on February 24,2004. (Claimant's Exhibits - Bate Nos. 189, 192198). Although Dr. Biddulph opined that Mr. Hope could return to light duty work in April of
2004, he made the following recommendations for physical restrictions: "no lifting over 20
pounds, avoiding repetitive reaching and [no] overhead activities. Dr. Biddulph's records reflect
that Mr. Hope made complaints of extensive back pain and suggested that Mr. Hope consult with
Dr. Stromberg for the low back pain. It appears that Dr. Biddulph did not make any other
recommendations for restrictions. (Claimant's Exhibits - Bate No. 200).
27. Mr. Hope did return to Dr. Biddulph's office in December of2004, January of2005
and March of2005. Mr. Hope made complaints of increased pain in the subacromial space and
Dr. Biddulph made a diagnosis of bursitis in the right shoulder. Although Dr. Biddulph
attempted to suggest that Mr. Hope may have had a cervical problem, he did not treat such
conditions. It appears that Mr. Hope did not seek any additional treatment for his possible
cervical neck condition. (Claimant's Exhibits - Bate Nos. 201-202).
28. In addition to the apparent pre-existing low back impairment that existed in March of
2005, Dr. Ward opined that Mr. Hope had a whole person impairment of 8% for his right
shoulder and stated that 3% of this shoulder impairment was pre-existing with 5% related to the
last shoulder injury. This impairment evaluation was performed about the same time as the last
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visit with Dr. Biddulph. Dr. Ward concluded as follows:
[i]t must be noted with this last injury and surgery[,] Mr. Hope has significant
disability. To put it bluntly[,] his shoulder is pretty well trashed! I doubt further
surgery would help and I would be very surprised if any of the orthopedic
surgeons would be inclined to use surgical intervention. He will have permanent
lifting, reaching[,] pushing[,] pulling and carrying restrictions ... (Claimant'S
Exhibits - Bate No. 328).
29. It would appear that Mr. Hope did not make any cervical complaints to Dr. Ward and
thus he was not evaluated for cervical pain. (Claimant'S Exhibits - Bate No. 328).
Vocational Testimony - Pertinent Conclusions of the
Industrial Commission

30. As a result of the hearing, the Industrial Commission considered the evidence as
submitted by the parties on the issues as presented to the Commission in this case. The Referee
issued her Findings of Fact, Conclusions of Law and Recommendation on or about September
28, 2012. The Commissioners of the Industrial Commission approved the decision of the
Referee and issued its orders based on the Referee's decision on October 26,2012. Any
reference to the above decision will be cited as Kevin Hope

v,

IS/F, IC No. 2002-516298, et. aL

(2012).
31. The claimant believes that the decision of the Referee and the Order approving the
decision is based on gross errors of law and fact. The claimant will now point out the specific
problems and errors of the decision of the Industrial Commission as noted above.
32. The claimant presented the testimony of his vocational witness, Kent Granat, M.S.
in a post hearing deposition pursuant to Industrial Commission rules of procedure. Mr. Granat
testified that the claimant was an odd lot worker and was, therefore, totally and permanently
disabled, concluding that it would be futile for the claimant to attempt to find work. The
Industrial Commission examined the testimony of the claimant along with the testimony of the
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claimant's vocational witness and the vocational witness for the defendant ISIF (See Statement
of Facts - Paragraphs 34-46 of Claimant's Post Hearing Memorandum).

33. After careful

consideration, the Commission found that the claimant was credible and concluded as follows:
"The Referee believes that after many years doing heavy labor work and multiple shoulder and
back injuries, Claimant no longer believes he is physically capable of returning to medium or
heavy duty work." The Commission also concluded that "[w]hen faced with a 96.8% loss of
access based upon functional abilities, education, skills, experience and labor market, alone, the
addition of omitted factors, in Claimant's case, is sufficient to establish 100% loss of access ... "
It is no surprise that the Commission found that the claimant was "totally and permanently
disabled" regardless of the testimony of defendant's vocational witness and the factual arguments
to the contrary as presented by the ISLE Kevin Hope v. ISIF, IC No. 2002-516298, et. al. (2012)
- p.

17,~

43; p. 23,

~.

58; p. 24,

~.

60.

34. The Commnission then proceeded to discuss the next issue of the case: whether the
ISIF was liabJe pursuant to Idaho Code Section 72-332. Dumaw v. J. L Norton Logging, 118
Idaho 150, 795 P.2nd 312 (1990). In the foregoing case, the Idaho Supreme Court has ruled that
there are four tests or requirements to determine ISIF liability:
(1) Whether there was a pre-existing impairment

(2) Whether that impairment was manifest
(3) Whether the alleged impairment was a subjective hindrance to employment; and
(4) Whether the alleged impairment in any way combines with the subsequent injury

(or impairment) to result in total and pennanent disability.
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35. The Commission has concluded that the claimant suffered relevant shoulder
impairments as follows: H[t]he Referee finds Claimant suffered 5% whole person PPI as a result
of his industrial right shoulder injury, for a total of 8% whole person PPI when including his 3%
pre-existing whole person PPI." Kevin Hope v. ISIF, IC No. 2002-516298, et. al. (2012) - p. 20,
~.

51; see also p. I 9, ~ 46. The claimant concludes that the Commission has assessed a 5%

impairment for the claimant's last industrial injury and has also assessed 3% for pre-existing
shoulder impairment. As to the lumbar spine, the Commission did find that the claimant
suffered a pre-existing impairment of 12% based on various medical records and the analysis of
Dr. Robert Ward. Kevin Hope v. ISIF, IC 2002-516298, et. al. (2012) - p. 14

~

35; p. 27, ~ 67.

36. The Commission has concluded that the claimant's shoulder and back impairments
were manifest or well known by himself and his employer prior to his last work related injury
and that the spine and shoulder conditions were a hindrance to employment. Kevin Hope v. ISIF,
IC No. 2002-516298, et. aL (2012) - p. 27, ~ 68; p. 29,

~

75.

37. With respect to "the combined with" requirement, The Commission concluded that
the "Claimant's low back condition contributes significantly to his overall functional deficit
However, the weight of the evidence favors a finding that Claimant would be totally and
permanently occupationally disabled as a result of his December 2003 right shoulder injury
alone." Kevin Hope v. ISIF, IC No. 2002-516298, et. al. (2012) - p. 31,

~

81. After reaching the

above inaccurate conclusion, the Referee quoted Dr. Ward's opinion almost exactly as this quote
appeared in claimant's brief:
[i]t must be noted with this last injury and surgery[,] Mr. Hope has significant
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disability. To put it bluntly[,] his shoulder is pretty well trashed! I doubt further
surgery would help and I would be very surprised if any of the orthopedic
surgeons would be inclined to use surgical intervention. He will have permanent
lifting, reaching[,] pushing[,] pulling and carrying restrictions .. , (Claimant's
Exhibits - Bate No. 328).
38. In addition, the Commission appears to suggest that Mr. Hope felt he could not work
in construction in the event he had no low back problems. The Commission goes on to conclude
that the claimant's right shoulder "impairment, alone, would have rendered him totally and
permanently disabled." Kevin Hope v. ISIF, IC No. 2002-516298, et. al. (2012) - p. 33, ~ 84.

ISSUES PRESENTED ON APPEAL
1. Whether the Industrial Commission has committed errors of fact and law by virtue of
issuing a finding that the claimant has failed to prove his total and permanent disablement is the
result of a combination of preexisting and subsequent industrial injuries pursuant to Idaho Code
§ 72-332.

2. Whether the Industrial Commission and the ISIF have committed gross error when
ignoring the pre-existing shoulder impairment that combined with the claimant's last industrial
shoulder injury to render him totally and permanently disabled.
ATTORNEY FEES ON APPEAL
The claimant believes that the ISIF and the Commission have committed gross errors of
fact and law in this case. The Commission's findings, decision and order contain a gross
misapplication of the facts and the law that will be explained in the arguments below. The ISIF
is well aware of the gross mistakes of the Commission's order and the Claimant believes that his
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attorney fees should be reimbursed as a result of the necessity of filing this appeal. It is clear that
Mr. Hope should have been granted benefits as he has clearly proven ISIF liability. Had the
Commission actually reviewed its decision by virtue of the claimant's motion to reconsider, it
would have realized that the Referee committed gross error and has grossly supported the
Referee's finding that actually supports a finding ofISIF liability. Clearly, the ISIF should not
oppose this appeal and should perceive that the claimant has actually proven that he should have
been granted benefits in his case before the Industrial Commission.

ARGUMENT
A. Standard of Review
When considering an appeal by a work comp litigant before the Supreme Court, the
Court has frequently stated that it is obligated to reviewed the Commissions interpretation of any
applicable work comp statute and that it would not consider such an effort inappropriate to
review. Smith v. JB. Parson Co., 127 Idaho 937, 908 P.2d 1244 (1996).
It appears that the Industrial Commission (and the ISIF) cite to appropriate case law
when stating that the provisions of the Idaho Workers Compensation Law should be liberally
construed in favor of the employee, but not when evidence is conflicting. Haldiman v. American

Fine Foods, 117 Idaho 955, 793 P.2d 187 (1990); Aldrich v. Lamb-Weston, Inc., 122 Idaho 361,
834 P.2d. 878 (1992).
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B. The Commissions Findings with Respect to the Combined With Element Ignore its
Findings of Pre-existing Shoulder Impairment in the Amount of 3%.
In the instant case before this Court, Mr. Hope has presented evidence that he had a preexisting shoulder impairment prior to being hired by Blazer Construction in the approximate year
of 2002. The Industrial Commission has found that the pre-existing impairment for the shoulder
(prior to the year 2002) was in the amount of3% by virtue of the medical testimony of Dr.
Robert Ward. The Industrial Commission has also found that Mr. Hope's shoulder impairment
for his last injury in December of 2003 was in the amount of 5%, for a total shoulder impailment
of8%.
The Commission has also found that Mr. Hope's shoulder injuries (regardless of
significant low back impairments) result in total and permanent disability. Somehow, the
Industrial Commission has supported a gross error when it supports the finding that there is no
pre-existing shoulder impairment to combine with the 2003 shoulder-injury impairment to render
the claimant totally and permanently disabled. The claimant is left to conclude that the
Commission is totally ignoring its finding that there was pre-existing shoulder impairment in the
amount of3%. Apportionment, according to the Carey doctrine, would result in a determination
of37.5% liability on the part of the ISLE

C. The Commission is Seeking to Create a New Requirement that Does
Not Exist in Any Idaho Supreme Court Case Law.
It would appear that the Commission is attempting to argue that it is not required to

consider Mr. Hope's pre-existing shoulder impairment in the amount of 3% by virtue of some
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new requirement or case law that may suggest the claimant must present some form of medical
testimony or evidence that a previous surgical repair resulted in a poor result that somehow
contributed to or combined with the ultimate accident to render the claimant totally and
permanently disabled. (citing to Corgatelli v. Steel West, Inc., 2012 lIC 0062). The claimant
concludes that the Commission is seeking to create some new requirement or definition for the
"combined with requirement" as promulgated by the Idaho Supreme Court. No such case law
exists in Idaho other than some misinterpretation of an Industrial Commission case as
promulgated by this Commission.
Clearly this Court would not support a finding that the claimant failed to prove the
combined with element and support the Commission's own failure to remember its own finding
of Mr. Hope's pre-existing shoulder impairment. Although the combined with requirement is
somewhat vague, it would seem that the ISIF is asking this Court to ignore the Commission's
finding of a 3% pre-existing shoulder impairment and is even suggesting that the Commission is
ignoring Dr. Ward's pre-existing impairment opinion when he stated that Mr. Hope's shoulder
was "pretty well trashed" as a result of his numerous shoulder surgeries, some of which resulted
in pre-existing impairment that clearly combined with the last accident, and surgery, to render the
claimant totally and permanently disabled.
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D. The Claimant's Pre-existing Shoulder Impairment 'Vas
Undisputed and, Therefore, Should be Liberally Construed
in the Claimant's Favor When Applying the
"Combined With" Requirement.

Surely the Commission could not be suggesting that there was conflicting evidence on
the fact of pre-existing shoulder impairment and that it could ignore the well established case law
that suggests that Mr. Hope's case should be liberally construed when the facts are undisputed.
Haldiman, supra. The claimant concludes that the Industrial Commission must be ignoring its

own findings that the shoulder conditions, pre-existing and post accident impairment, combined
to render the claimant totally and permanently disabled. Somehow the Commission forgot that it
had to take into account the pre-existing finding of 3% shoulder impairment when rendering its
decision.
It would appear that the Referee became a little impatient when she wrote a 33 page

decision and failed to deal with her most significant finding of pre-existing shoulder impairment.
The claimant concludes that this is a glaring mistake and would suggest that the Referee became
impatient and determined to deny benefits, maybe because she was looking for a way to deny
benefits or she was a little tired after writing a 33 page decision. The claimant also believes that
the Commission failed to appropriately review the Referee's findings when it denied the
claimant's motion to reconsider.
Although the Referee and the Commission have reached the gross conclusion that there is
no combined with evidence on the shoulder problems, the Referee and the Commission have
totally ignored their own findings, based on the clear evidence as offered by the claimant and

18

virtually undisputed by the ISIF. Surely a reasonable appellate judge can see that the Referee
had written a 33 page decision. She had apparently eliminated ISIF liability by suggesting that
the low back impairment did not "combine with." Obviously, the Referee (and the Commission)
would seek to totally ignore the combined with proof based on the 3% pre-existing shoulder
impairment since they had eliminated the pre-existing combined with argument based on low
back impairment. Why spend any more time worrying about pre-existing shoulder impainnent?
Just finish the decision and be done with it. The claimant believes this is gross error on the part
of the Referee and the Commission.

E. A Careful Reading of Case Law in Idaho Supports a Finding that the Claimant's Preexisting Shoulder Impairment Combined with Claimant's Last Shoulder Injury to Render
the Claimant Totally and Permanently Disabled.

Case law as promulgated by the Idaho Supreme Court does not support this gross error.
Quincy v. Quincy, 136 Idaho 1,27 P.3 rd 410 (2001). In Quincy, the Supreme Court considered an

appeal from an Industrial Commission decision to grant benefits as a result of multiple ankle
injuries and pre-existing impainnents of the ankle that combined with a final work comp
accident on the ankle rendering the claimant totally and permanently disabled. The Court
discussed the Commission findings that the claimant had satisfied the four prong test as noted in

Dumaw, supra. Although the main issue of Quincy was that of apportionment, it is clear that the
Supreme Court confirmed that multiple injuries on a particular body part, such as a shoulder or
an ankle, would satisfy the combined with test and bring about ISIF liability. This case also
supports the notion that other impairments such as a back impairment can combine with a more
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severe injury or injuries on another body part to render the claimant totally and permanently
disabled.
The claimant is very frustrated that the Commission is attempting to create a fifth test or
requirement in his case such as is suggested in the decision of the Referee and the Commission
in the case at bar. The Commission forgets that it granted benefits in a previous shoulder case
without the necessity of proving another combined with element. Duain Cox v. ISIF, IC No.
2003-13803 (2003). Therefore, the claimant concludes that the Commission has committed
gross error when it finds that Mr. Hope's shoulder conditions and impairments result in total
permanent disability and then finds that Mr. Hope did not prove the combined with element.

CONCLUSION

Based on appropriate analysis of the facts and the law, Mr. Hope has proven that the ISIF
is clearly liable even if the Commission is correct in assuming that the low back impairment does
not combine with the shoulder impairment to render the claimant totally and permanently
disabled. The claimant has clearly proven, and the Commission has clearly agreed, that there is
pre-existing shoulder impairment. The Commission's great efforts in ignoring the pre-existing
shoulder impairment does not amount to a reasonable decision. The claimant has definitely
proven that the pre-existing shoulder impairment combines with a last work injury to the
shoulder that rendered the claimant totally and permanently disabled. The ISIF and the
Commission have committed gross error in coming to the conclusions, as stated in the decision
and order of the Commission, which has denied ISIF liability. The claimant believes that he has
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provided adequate arguments suggesting entitlement to attorney fees as a result of gross error on
the part of the rsrp and the Commission. The claimant's attorney fees should be paid and the
decision of the Industrial Commission should be reversed and remanded to determine appropriate
apportionment.

q /&2-

Dated thisc : . - - day of June, 2013.

Robert K Beck
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